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3i'llis 31ml m<rr Order-In-Appeal Nos. AHM-EXCY~to;;;PP-075-2016-17
wf/q; 22.03.2017 "G!Rl'at au Date of Issue 6 ot)
ft 3GT star rgar (r@ta-I) ffiT i:rrfur
Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Asstt. Commissioner, Div-V ~ \IBl1G W<n, Ahmedabad-1 ffiT 'Glm wi- 3Tmf 'fl
MP/03/Dem/2016-17 wf/q; : 03/08/2016, gfra

Arising out of Order-in-Original No. MP/03/Dem/2016-17 wf/q; : 03/08/2016 issued by Asstt.
Commissioner,Div-V Central Excise, Ahmedabad-I

374hasaf ata vi uar Name & Address of the Appellant/ Respondent

M/s. Synpol Products Pvt.Ltd.
Ahmedabad

al{ anfh za srft sh a rials 3rra mar & it as z 3mr? uR qenRenf fa aag ·Tg er 31f@rah ant
3r4t zur grlerv ar)«a wga cp'( 'ITTITTTT t I .

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

7Tr war rterr am4aa
Revision application to Government of India :

(1) h4tr sn zycea 3fez, 1994 4t arr ara #ta aa nmi a i qla err al su-er # qer uv4

0 * 3ffi1'IB~a-TUT 3TW<fi, 3Jeft.r ~. 'lTim~- fclrn ~.~ fcrwr, 'cfll!.fr ~. 'GftcR cf\Tr 'l'fcA', 'ffi'IG '+Jllf, ~ ~
. _ . : 110001 q;)- ~ 'i:il'P\'r ~ I

. (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf nr at rRr 'ff \jjq ~ mf.:r c!TTffiFf "ii ~~ <!T 3R! c!TTffiFf 'ff al fh# usrT aw
arvsr imr a urdg mf 'ff, <!T ~ ~ <!T '+f1lmx if 'EfIB %~ c!TTffiFf if <!T ~ ~ if 'ITT +I@ ~ >lfcm:rr *
cITTR ~ 'ITT I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(·) znf? zyc Tgr7 fq fr na are (ura zn qr a) fffa fa <T<!T +I@ 'ITT I
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(ti) and are fh#t z a veg j faff mare u zut ml fqffu i auzitr gyca ma u nra
~cfi me cfi l=fl1IB ii vIT 'l-1TW k are fat , zu re a faff &

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(<) aft zrea mr gra fig far 'l-1TW are (iur zuqr a)) fa f4a mra ,m;r 'ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifa Ira lnaa zycen 'TfITTrf fu uitstf m1 # nu{& sit h arr?r sit z err vi
Ru galf snga, rft # rt qRa atrw a ara f@aa srf@fa (i.2) 1998 elm 109 m
fga fag mg st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) hr1 snraa yen (r8ta) Rzmra68t, 2oo1 Rm 9 a aifa Ra~Re uaa in gg-s at uRai j,
hfrtf arr?gr hf feta #)ma a#a pea-arr vi arf om?r al h-at ufji # mer
Ufa 3daa fhu urat aft Ga rr al g. nl gzrgnf # 3WITf elm 35-~ ii ReTfmr i:Jfr cfi 'TfITTrf
cfi x-1Wf cfi 'ffi2.T il3ITT"-6 arear4f aft at are

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfarce 3ma rzr set ica am ga ar ma zm swa a st it rt zoo/--qrar urg {_)
3ITT' Gisi icv van va carg a unr st at 4 ooo / - #6tTar at erg I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar yen, 3ha swraa zc vi ara ar9tat nraf@raw ,fa 37ftca.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr snaa yen 3rf@fa, 1944 dl err 35-<Tr/35-~ cfi 3W@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) avffaa qearia viif@era # mm #tar grca, #€tu snrar zyen ya arm 3r4lat1 mrznf@ravwr at
fclffi ~ ~ ~ .=f. 3. 3ITT". cfi. ~- ~~ <ITT "C[cf .

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

'
. !

I I

i



i
I
I

_!

ii,,
Ii
l
I
i
I

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3)
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(4)

(5)·

(6)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

arnrau ycan 3rf@nu 497o zrm igi1fert art--1 a sirsf Reiff fag 3fjffN Bern 3~ "lJT
Te 37Tr zenReff fufu qf@rat a# sm?gt r@a at a qf u xti.6.50 tffi cJJT "llllllC"lll ~
fea am sir a1Reg [

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr 3j iif@er mcai at firut ma cfffi fuii at 3it sf ezn+ 3naff fau urar & cul far zyen,
ta snra zca vi arm 3r4)flu nnf@raw (aruffa[@e;) fut, 1gs2 ffe ?m

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

tr gycn, a#tu uraa yen gi tars rl#ta rrznf@raw (Rre), # uR r@hit a mu
afar iar (Demand) -qcf cts' (Penalty) cJJT 10% qa sir aal 3ff@arf ? tzrifa, 3rf@ratar qa saran 1o

cfiW~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

kc4hr3qrgra 3#k taraa 3iaiia, If@aza "afar fr air"(Duty Demanded) .:,

(i) (Section)Ns 11D c):; c=re'0~ uftr;
(ii) farm arrrda@ #r if@;
(iii) crlz 33z fr2ii4 fer 6 asaa.er ufer.

c:> zr uasar 'ifarfl'gt sa smr #t acer ii, arfl' fra afr ua ra scar fear mm&.,

: I
i

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
- (i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~= anmr c):; ,fr 3r4hr f@)auT a ma szi era 3rrar sra zn c;ug Raa1fa zt a ar far arr era ay,, .:, .:, .:,

10% mrcrr.; tf'{ 3ITT' ~ cl;m;r cfOs fclafR@a zt aa avg # 10% mrcrr.; tf'{ <i?r ~~ ~I.:, .:,

In view of above, an appeal agai1;1jNhJs o~der shall lie before the Tribunal on payment of
10% of the d~ty_ de,:nanded where 9.~fc;fr--~~~f:J. -!{ .penalty are in dispute, or penalty, where
penalty alone 1s in dispute." legtl· 1 t~. •:? \~
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ORDER-IN-APPEAL

0'
impugned order, the recovery proceedings were confirmed with interest liability and also

imposed penalty of Rs.8,870/- under Rule 15(2) of Cenvat Credit Rules, 2004 r/w Section 11 AC

(D)c ) of Central Excise Act, 1944.

2. Briefly stated, the facts of the case is that based on Audit Report, a show cause notice

dated 15.02.2016 was issued to the appellant for recovery of wrongly availed Cenvat credit

amounting to Rs.17,739/- towards service tax paid on Consultant service such as VAT

consultancy, return preparation etc by treating them as "legal service" under reverse charge

mechanism as per entry No.5 of notification No.30/2012-ST dated 20.06.2012. Vide the

Mis Synpol Products Pvt Ltd., 77, GVMM, Odhav, Ahmedabad, Gujarat (hereinafter

referred to as "the appellant") has filed this appeal against Order-in-Original

No.MP/03/Dem/2016-17 dated 03.08.2016 (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner of Central Excise, Division-V, Ahmedabad-1 (hereinafter

referred to as "the adjudicating authority").

4. A personal hearing in the matter was held on 16.02.2017. Shri Amal P Dave, Advocate

appeared for the same and reiterated the grounds of appeal. He further submitted that there is no

suppression in the matter.

5. I have carefully gone through the facts of the case and submissions made by the

appellant. The limited point to be decided in the matter is relating to admissibility of input

service credit of service tax paid on consultancy services under reverse charge mechanism. I
I

!
i
!

0

Being aggrieved, the appellant has filed this appeal on the ground that they had availed

service of Company Secretary as well as Chartered Accountants in relation to their

manufacturing activities and have given various professional services viz legal and consultancy

services; that any service provided in relation to advice, consultancy or assistance in any branch

of law in any manner is chargeable to service tax under entry No.5 of notification No.30/2012

ST, hence eligible for taking credit on such service; that the true scope of Rule 2(1) of Cenvat

Credit Rules, 2004 (for short CCR) has been lost sight of in the adjudication proceedings; that

the adjudicating authority has grossly erred in confirming the demand on a finding that the

services availed by them do not all under the definition of legal services or input services. The

transactions taken place in the instant case was revenue neutral; hence no proceedings are

required to be initiated against the appellant.

3.

6. The adjudicating authority has denied the said credit on the grounds that the appellant has

paid the service tax for the service of consultant under reverse mechanism charge, vide entry No.

5 of notification No.30/2012-ST dated 20.06.2012; that the said notification stipulates that the

recipient shall pay 100% service tax in respect of services provided by individua\advQcate or a

firm of advocate by way of "legal services"; that the service availed by the'4j$elf#t.f6&AT'f • '-.-·

consultancy, CA service and return preparation etc are not covered under'fleai sere";1eh¢e

the said notification is not applicable to their service. He further contende_~ it;at 1i;'6_·_/S:~id si~%k"° £2 /does not fall under the definition of input service as defined under Rule 2ci~o¥< ·.;, S:Jfu-,;~'-,.· -1_.« +aloe". /±as..-a,-
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7. From 2011, as per Rule 2(1) of CCR, "Input service" means- any service,

(i) used by aprovider oftaxable serviceforproviding an output service; or
used by the manufacturer, whether directly or indirectly, in or in relation to the

(ii) manufacture offinal products and clearance offinal products upto the place of
removal,

and includes services used in relation to setting up, modernization, renovation or repairs
ofafactory, premises ofprovider ofoutput service or an office relating to suchfactory or
premises, advertisement or sales promotion, market research, storage upto the place of
removal, procurement of inputs, accounting, auditing, financing, recruitment and quality
control, coaching and training, computer networking, credit rating, share registry, and
security, business exhibition, legal services, inward transportation of inputs or capital
goods and outward transportation upto the place ofremoval;

Rule 2(cca) of Service Tax Rules, 1994 stipulates that "legal Service" means any service

provided in relation to advice, consultancy or assistance in any branch of law, in any manner and

includes representation services before any court, tribunal or authority.

8. From the above definition, it is very much evident that service like advice, consultancy

or assistance in any branch of law in any manner is a legal service and a person who receives

such services in relation to their business activities is eligible to take credit of service tax paid on

such services as "input service". In the circumstances, argument that the service of consultant do

not fall under the definition of "input service" is incorrect.

i
I
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9. In the instant case, I observe that the appellant had paid the service tax on the said

services under reverse charge mechanism as per entry No.5 of notification No.30/2012-ST dated

20.06.2012, which stipulates that "in respect of services provided or agreed to be provided by

individual advocate or a firm of advocates by way of legal services". The adjudicating authority

has contended that the service tax payment under RCM vide notification supra prescribes for

Q service in respect of individual advocate or a firm of advocates only and none of the service

received by the appellant was from an advocate or a firm of advocates; that service tax was not

liable to pay by the appellant under RCM under "legal service" vide notification supra am!

therefore, credit availed is illegal.

10. As is stated above, undisputed facts indicate that the appellant had availed services of

consultancy in relation to their business activities which is covered under "legal service". In the

instant case, dispute arises in a situation that when the appellant is not liable to pay service tax

under RCM vide entry No.5 of the notification supra as the said notification applies only in case

of service provided or agreed to be provided by individual advocates or a firm of advocates, they

are not eligible for credit on such wrong payment of tax. Though the consultancy service like

advice, consultancy or assistance is falls under "legal service", it does not falls under the

definition of"Advocates". I observe that the adjudicating authority has accordingly held that the

payment of service tax is illegal and no Cenvat.credit on such payment is available. The
- a 7g>->

11 t d 1 1 · +$ .7\appe an argue t mt t 1e transactions ta (enh ijl~,~J.t\::'1n~J}~~~ase was revenue neutral; hence

no proceedings are required to be initiatem1.fita'in~•)hMe)1¥_~t. They relied on decisions of

Hon'ble Supreme Court in the case ofMs.lii» aaaeiea«lPharmaceuticals L4 [2005 179)w\ ';;, ,,::;-.:, ,;, ;o ·o1: t, _.... {I± "@ea.s° /-his
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ELT 276] and CCE V Coca Cola India Pvt Ltd [2007 (213) ELT 490 in this regard. The Hon'ble

Supreme Court Hon'ble Supreme Court took a view that the situation was revenue neutral and

therefore no duty was payable.

11. Section 66B of the Finance act, 1994 which stipulates that the tax shall be levied and

collected in such manner as may be prescribed. In that situation, the taxes have been levied on

service provider and service receiver in certain manner and only that person in such manner as

prescribed can discharge the tax liability. Further Section 68 ibid makes it mandatory for notified

service receiver to pay the service tax. The mandate of this section is very clear and does not

give any scope of interpretation leading to the conclusion that the tax liabilities cast on one

person could be discharged by any other person in the manner which is not prescribed by the

law. The plain and simple reading of section 68 (2) is that the person on whom the tax liability is

cast, he only should discharge it and also in the manner specified. Tax collected through any

other person will be in violation of Article 265 of Constitution of India as well as statutory

provision of Section 66B ibid. I observe that the Hon'ble High Court of Mumbai has interpreted

it in case of Idea Cellular [2016(42)8TR 823]. Hon'ble High Court has very clearly stated that

the rules must

"..... As postulated by Article 265 ofthe Constitution ofIndia a tax shall not
be levied except by authority of law i.e., a tax shall be valid only if it is
relatable to statutory power emanating from a statute. The collection of VAT
on the sale ofSIM cards, not being relatable to any statutory provision, must
be held to be without authority of law and as a consequence non est.... "
(para 12).

When anybody is paying somebody's taxes liabilities and ask department to cross verify it and

seek exemption of penalty on the ground of revenue neutralities, may lead to a situation where

tax may be paid in one jurisdiction with a request to cross verify such tax payments in different

jurisdiction. This will also be nightmarish for the tax administration, which will cause a lot of

stress on the tax administration which has not envisaged such cross verification in the reduced

manpower regime and rules have been framed keeping in view the administrative infrastructures

and intent of legislature. I observe that the Hon'ble High Court of Bombay in its order or

Nicholas Piramal [(2009 (244) ELT 321(Bom)] held that "the rule must ordinarily be read in its

literal sense unless it gives rise to an ambiguity or absurd result"

12. In a catena of judgments the Apex court has ruled that "Enlarging scope of legislation or

legislative intention is not the duty of Court when language of provision is plain - Court cannot

rewrite legislation as it has no power to legislate ..."

DHARAMENDRA TEXTILE PROCESSORS 2008 (231) E.L.T. 3 JS,.C_J
~31"Tlr::::,,._~""'c· '31n)oR ,',

mterretatton of statutes - Principles therefor - court can@re@ta@tee; muo a stator
provson or a stipulated condton which s plain and unainibiguous<}statutejan edict of the
legislature - Language employed in statute is determinative$fate or oflgjslati@intent.

At»EsrwAAN sup.AMA»t a» co e.Lr.+6ms/ ljl
gage"-"

0

0



6
F No.V2(39) 72/Ahd-1/2016-17

!I
Ii
Ii 0
i
i
I

11
II
i:
I

f

I
~ I
!/
[I
II
ii

f!
I

II
II
l 0I
I

I
I

filed by the appellant stands disposed of in above terms.

AttestedgSuperintendent (J.\~ ls-I)
Central Excise, Al edabad

By R.P.A.D
To
Mis Synpol Products Pvt Ltd.,
77, GVMM, Odhav,
Ahmedabad, Gujarat

Copy to:-

38°
(5#r 2i)

3ire (3rdir -1)
Date 2203.2017

Interpretation of statutes - Legislative intention - No scope for court to undertake exercise to
read something into provisions which the legislature in its wisdom consciously omitted 
Intention of legislature to be gathered from language used where the language is clear 
Enlarging scope of legislation or legislative intention not the duty of Courl when language of
provision is plain - Court cannot rewrite legislation as it has no power to legislate - Courts
cannot add words to a statute or read words into it which are not there - Court cannot correct or
make assumed deficiency when words are clear ai1d unambiguous - Courts to decide what the
law is and not what it should be - Courts to adopt construction which will carry out obvious

intention of legislature. [paras I4, 15}

13. Article 265 of the Constitution of India state that "Taxes not be imposed saved by the

authority of law. No taxes shall be levied or collected except by authority of law". Therefore no

tax shall be levied or collected without an authority of law. It further states that "Taxes not Lo be

imposed save by authority of law". A1ticle 265 contemplates two stages - one is levy of tax and

other is collection of tax and that levy of tax includes declaration of liability and assessment,

namely, quantification of the liabilities. After the quantification of the liability follows the

collection oftax and it should be only by an authority of law.

14. · In view of the Constitutional and statutory provisions, I conclude that appellant has not

discharged his tax liability in the prescribed manner. Therefore, in the instant case, I uphold the

demand ofduty with interest and consequently uphold penalty imposed.

15. 3r41aaai tua Rt a{ 3ftr far 5uh ath fansr ?1 The appeal
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1.
2.
3.
4.

-5.
6.

The ChiefCommissioner, Central Excise, Aluneclabad Zone .
The Commissioner, Central Excise, Alunedabacl-I
The Deputy/Assistant Commissioner, Division-V, Ahmedabad-1.
The Assistant Commissioner, System-Aluneclabacl -I
Guard File. ~ - a-ir~
P A File ,%e8
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